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separate bid bonds, which secures all
bids (on other than construction con-
tracts) requiring bonds submitted dur-
ing a specific Government fiscal year.

(3) An annual performance bond is a
single bond furnished by a contractor,
in lieu of separate performance bonds,
to secure fulfillment of the contrac-
tor’s obligations under contracts (other
than construction contracts) requiring
bonds entered into during a specific
Government fiscal year.

(4) A patent infringement bond se-
cures fulfillment of the contractor’s
obligations under a patent provision.

(6) A payment bond assures payments
as required by law to all persons sup-
plying labor or material in the prosecu-
tion of the work provided for in the
contract.

(6) A performance bond secures per-
formance and fulfillment of the con-
tractor’s obligations under the con-
tract.

Consent of surety means an acknowl-
edgment by a surety that its bond
given in connection with a contract
continues to apply to the contract as
modified.

Penal sum or penal amount means the
amount of money specified in a bond
(or a percentage of the bid price in a
bid bond) as the maximum payment for
which the surety is obligated or the
amount of security required to be
pledged to the Government in lieu of a
corporate or individual surety for the
bond.

Reinsurance means a transaction
which provides that a surety, for a con-
sideration, agrees to indemnify another
surety against loss which the latter
may sustain under a bond which it has
issued.

[48 FR 42286, Sept. 19, 1983, as amended at 61
FR 316562, June 20, 1996; 62 FR 44806, Aug. 22,
1997; 66 FR 2130, Jan. 10, 2001; 67 FR 13056,
Mar. 20, 2002]

Subpart 28.1—Bonds and Other
Financial Protections

28.100 Scope of subpart.

This subpart prescribes requirements
and procedures for the use of bonds, al-
ternative payment protections, and all
types of bid guarantees.

[62 FR 44806, Aug. 22, 1997]

28.101-2

28.101 Bid guarantees.

28.101-1 Policy on use.

(a) A contracting officer shall not re-
quire a bid guarantee unless a perform-
ance bond or a performance and pay-
ment bond is also required (see 28.102
and 28.103). Except as provided in para-
graph (c) of this subsection, bid guar-
antees shall be required whenever a
performance bond or a performance and
payment bond is required.

(b) All types of bid guarantees are ac-
ceptable for supply or service contracts
(see annual bid bonds and annual per-
formance bonds coverage in 28.001).
Only separate bid guarantees are ac-
ceptable in connection with construc-
tion contracts. Agencies may specify
that only separate bid bonds are ac-
ceptable in connection with construc-
tion contracts.

(c) The chief of the contracting office
may waive the requirement to obtain a
bid guarantee when a performance
bond or a performance and payment
bond is required if it is determined that
a bid guarantee is not in the best inter-
est of the Government for a specific ac-
quisition (e.g., overseas construction,
emergency acquisitions, sole-source
contracts). Class waivers may be au-
thorized by the agency head or des-
ignee.

[48 FR 42286, Sept. 19, 1983, as amended at 51
FR 2665, Jan. 17, 1986; 52 FR 19803, May 27,
1987; 52 FR 30076, Aug. 12, 1987; 54 FR 34755,
Aug. 21, 1989; 61 FR 39213, July 26, 1996]

28.101-2 Solicitation provision or con-
tract clause.

(a) The contracting officer shall in-
sert a provision or clause substantially
the same as the provision at 52.228-1,
Bid Guarantee, in solicitations or con-
tracts that require a bid guarantee or
similar guarantee. For example, the
contracting officer may modify this
provision—

(1) To set a period of time that is
other than 10 days for the return of ex-
ecuted bonds;

(2) For use in connection with con-
struction solicitations when the agen-
cy has specified that only separate bid
bonds are acceptable in accordance
with 28.101-1(b);

(3) For use in solicitations for nego-
tiated contracts; or
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28.101-3

(4) For use in service contracts con-
taining options for extended perform-
ance.

(b) The contracting officer shall de-
termine the amount of the bid guar-
antee for insertion in the provision at
52.228-1 (see 28.102-2(a)). The amount
shall be adequate to protect the Gov-
ernment from loss should the success-
ful bidder fail to execute further con-
tractual documents and bonds as re-
quired. The bid guarantee amount shall
be at least 20 percent of the bid price
but shall not exceed $3 million. When
the penal sum is expressed as a per-
centage, a maximum dollar limitation
may be stated.

[61 FR 39213, July 26, 1996, as amended at 65
FR 46070, July 26, 2000]

28.101-3 [Reserved]

28.101-4 Noncompliance with  bid

guarantee requirements.

(a) In sealed bidding, noncompliance
with a solicitation requirement for a
bid guarantee requires rejection of the
bid, except in the situations described
in paragraph (c) of this subsection
when the noncompliance shall be
waived.

(b) In negotiation, noncompliance
with a solicitation requirement for a
bid guarantee requires rejection of an
initial proposal as unacceptable, if a
determination is made to award the
contract based on initial proposals
without discussion, except in the situa-
tions described in paragraph (c) of this
subsection when noncompliance shall
be waived. (See 15.306(a)(2) for condi-
tions regarding making awards based
on initial proposals.) If the conditions
for awarding based on initial proposals
are not met, deficiencies in bid guaran-
tees submitted by offerors determined
to be in the competitive range shall be
addressed during discussions and the
offeror shall be given an opportunity to
correct the deficiency.

(c) Noncompliance with a solicitation
requirement for a bid guarantee shall
be waived in the following cir-
cumstances unless the contracting offi-
cer determines in writing that accept-
ance of the bid would be detrimental to
the Government’s interest when—

(1) Only one offer is received. In this
case, the contracting officer may re-
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quire the furnishing of the bid guar-
antee before award;

(2) The amount of the bid guarantee
submitted is less than required, but is
equal to or greater than the difference
between the offer price and the next
higher acceptable offer;

(3) The amount of the bid guarantee
submitted, although less than that re-
quired by the solicitation for the max-
imum quantity offered, is sufficient for
a quantity for which the offeror is oth-
erwise eligible for award. Any award to
the offeror shall not exceed the quan-
tity covered by the bid guarantee;

(4) The bid guarantee is received late,
and late receipt is waived under 14.304;

(56) A bid guarantee becomes inad-
equate as a result of the correction of
a mistake under 14.407 (but only if the
bidder will increase the bid guarantee
to the level required for the corrected
bid);

(6) A telegraphic offer modification is
received without corresponding modi-
fication of the bid guarantee, if the
modification expressly refers to the
previous offer and the offeror corrects
any deficiency in bid guarantee;

(7) An otherwise acceptable bid bond
was submitted with a signed offer, but
the bid bond was not signed by the of-
feror;

(8) An otherwise acceptable bid bond
is errroneously dated or bears no date
at all; or

(9) A bid bond does not list the
United States as obligee, but correctly
identifies the offeror, the solicitation
number, and the name and location of
the project involved, so long as it is ac-
ceptable in all other respects.

[64 FR 48985, Nov. 28, 1989, as amended at 60
FR 34739, July 3, 1995; 62 FR 51271, Sept. 30,
1997]

28.102 Performance and payment
bonds and alternative payment pro-
tections for construction contracts.

28.102-1 General.

(a) The Miller Act (40 U.S.C. 270a—
270f) requires performance and pay-
ment bonds for any construction con-
tract exceeding $100,000, except that
this requirement may be waived (1) by
the contracting officer for as much of
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the work as is to be performed in a for-
eign country upon finding that it is im-
practicable for the contractor to fur-
nish such bond, or (2) as otherwise au-
thorized by the Miller Act or other law.

(b)(1) Pursuant to Section 4104(b)(2)
of the Federal Acquisition Stream-
lining Act of 1994 (Public Law 103-355),
for construction contracts greater than
$25,000, but not greater than $100,000,
the contracting officer shall select two
or more of the following payment pro-
tections, giving particular consider-
ation to inclusion of an irrevocable let-
ter of credit as one of the selected al-
ternatives:

(i) A payment bond.

(ii) An irrevocable letter of credit
(ILC).

(iii) A tripartite escrow agreement. The
prime contractor establishes an escrow
account in a federally insured financial
institution and enters into a tripartite
escrow agreement with the financial
institution, as escrow agent, and all of
the suppliers of labor and material.
The escrow agreement shall establish
the terms of payment under the con-
tract and of resolution of disputes
among the parties. The Government
makes payments to the contractor’s es-
crow account, and the escrow agent
distributes the payments in accordance
with the agreement, or triggers the dis-
putes resolution procedures if required.

(iv) Certificates of deposit. The con-
tractor deposits certificates of deposit
from a federally insured financial insti-
tution with the contracting officer, in
an acceptable form, executable by the
contracting officer.

(v) A deposit of the types of security
listed in 28.204-1 and 28.204-2.

(2) The contractor shall submit to
the Government one of the payment
protections selected by the contracting
officer.

(c) The contractor shall furnish all
bonds or alternative payment protec-
tion, including any necessary reinsur-
ance agreements, before receiving a no-
tice to proceed with the work or being
allowed to start work.

[48 FR 42286, Sept. 19, 1983, as amended at 61
FR 31652, June 20, 1996]
28.102-2 Amount required.

(a) Definition. As used in this sub-
section—

28.102-2

Original contract price means the
award price of the contract; or, for re-
quirements contracts, the price pay-
able for the estimated total quantity;
or, for indefinite-quantity contracts,
the price payable for the specified min-
imum quantity. Original contract price
does not include the price of any op-
tions, except those options exercised at
the time of contract award.

(b) Contracts exceeding $100,000 (Mil-
ler Act).

(1) Performance bonds. Unless the con-
tracting officer determines that a less-
er amount is adequate for the protec-
tion of the Government, the penal
amount of performance bonds must
equal—

(i) 100 percent of the original con-
tract price; and

(ii) If the contract price increases, an
additional amount equal to 100 percent
of the increase.

(2) Payment bonds. (i) Unless the con-
tracting officer makes a written deter-
mination supported by specific findings
that a payment bond in this amount is
impractical, the amount of the pay-
ment bond must equal—

(A) 100 percent of the original con-
tract price; and

(B) If the contract price increases, an
additional amount equal to 100 percent
of the increase.

(ii) The amount of the payment bond
must be no less than the amount of the
performance bond.

(c) Contracts exceeding $25,000 but not
exceeding $100,000. TUnless the con-
tracting officer determines that a less-
er amount is adequate for the protec-
tion of the Government, the penal
amount of the payment bond or the
amount of alternative payment protec-
tion must equal—

(1) 100 percent of the original con-
tract price; and

(2) If the contract price increases, an
additional amount equal to 100 percent
of the increase.

(d) Securing additional payment protec-
tion. If the contract price increases, the
Government must secure any needed
additional protection by directing the
contractor to—

(1) Increase the penal sum of the ex-
isting bond;

(2) Obtain an additional bond; or
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(3) Furnish additional alternative
payment protection.

(e) Reducing amounts. The con-
tracting officer may reduce the amount
of security to support a bond, subject
to the conditions of 28.203-5(c) or
28.204(b).

[65 FR 46070, July 26, 2000]

28.102-3 Contract clauses.

(a) Insert a clause substantially the
same as the clause at 52.228-15, Per-
formance and Payment Bonds—Con-
struction, in solicitations and con-
tracts for construction that contain a
requirement for performance and pay-
ment bonds if the resultant contract is
expected to exceed $100,000. The con-
tracting officer may revise paragraphs
(b)(1) and/or (b)(2) of the clause to es-
tablish a lower percentage in accord-
ance with 28.102-2(b). If the provision at
52.228-1 is not included in the solicita-
tion, the contracting officer must set a
period of time for return of executed
bonds.

(b) Insert the clause at 52.228-13, Al-
ternative Payment Protections, in so-
licitations and contracts for construc-
tion, when the estimated or actual
value exceeds $25,000 but does not ex-
ceed $100,000. Complete the clause by
specifying the payment protections se-
lected (see 28.102-1(b)(1)) and the dead-
line for submission. The contracting of-
ficer may revise paragraph (b) of the
clause to establish a lower percentage
in accordance with 28.102-2(c).

[48 FR 42286, Sept. 19, 1983, as amended at 61
FR 316562, June 20, 1996; 61 FR 39213, July 26,
1996; 62 FR 44806, Aug. 22, 1997; 65 FR 46070,
July 26, 2000]

28.103 Performance and payment
bonds for other than construction
contracts.

28.103-1 General.

(a) Generally, agencies shall not re-
quire performance and payment bonds
for other than construction contracts.
However, performance and payment
bonds may be used as permitted in
28.103-2 and 28.103-3.

(b) The contractor shall furnish all
bonds before receiving a notice to pro-
ceed with the work.

(c) No bond shall be required after
the contract has been awarded if it was

48 CFR Ch. 1 (10-1-02 Edition)

not specifically required in the con-
tract, except as may be determined
necessary for a contract modification.

28.103-2 Performance bonds.

(a) Performance bonds may be re-
quired for contracts exceeding the sim-
plified acquisition threshold when nec-
essary to protect the Government’s in-
terest. The following situations may
warrant a performance bond:

(1) Government property or funds are
to be provided to the contractor for use
in performing the contract or as par-
tial compensation (as in retention of
salvaged material).

(2) A contractor sells assets to or
merges with another concern, and the
Government, after recognizing the lat-
ter concern as the successor in inter-
est, desires assurance that it is finan-
cially capable.

(3) Substantial progress payments
are made before delivery of end items
starts.

(4) Contracts are for dismantling,
demolition, or removal of improve-
ments.

(b) The Government may require ad-
ditional performance bond protection
when a contract price is increased.

(c) The contracting officer must de-
termine the contractor’s responsibility
(see subpart 9.1) even though a bond
has been or can be obtained.

[48 FR 42286, Sept. 19, 1983, as amended at 60
FR 34759, July 3, 1995; 61 FR 39213, July 26,
1996]

28.103-3 Payment bonds.

(a) A payment bond is required only
when a performance bond is required,
and if the use of payment bond is in the
Government’s interest.

(b) When a contract price is in-
creased, the Government may require
additional bond protection in an
amount adequate to protect suppliers
of labor and material.

[48 FR 42286, Sept. 19, 1983, as amended at 61
FR 39213, July 26, 1996]

28.103-4 Contract clause.

The contracting officer shall insert a
clause substantially the same as the
clause at 52.228-16, Performance and
Payment Bonds—Other than Construc-
tion, in solicitations and contracts
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that contain a requirement for both
payment and performance bonds. The
contracting officer shall determine the
amount of each bond for insertion in
the clause. The amount shall be ade-
quate to protect the interest of the
Government. The contracting officer
shall also set a period of time (nor-
mally 10 days) for return of executed
bonds. Alternate I shall be used when
only performance bonds are required.

[61 FR 39213, July 26, 1996]

28.104 Annual performance bonds.

(a) Annual performance bonds only
apply to non-construction contracts.
They shall provide a gross penal sum
applicable to the total amount of all
covered contracts.

(b) When the penal sums obligated by
contracts are approximately equal to
or exceed the penal sum of the annual
performance bond, an additional bond
will be required to cover additional
contracts.

28.105 Other types of bonds.

The head of the contracting activity
may approve using other types of bonds
in connection with acquiring particular
supplies or services. These types in-
clude advance payment bonds and pat-
ent infringement bonds.

28.105-1 Advance payment bonds.

Advance payment bonds may be re-
quired only when the contract contains
an advance payment provision and a
performance bond is not furnished. The
contracting officer shall determine the
amount of the advance payment bond
necessary to protect the Government.

28.105-2 Patent infringement bonds.

(a) Contracts providing for patent in-
demnity may require these bonds only
if—

(1) A performance bond is not fur-
nished; and

(2) The financial responsibility of the
contractor is unknown or doubtful.

(b) The contracting officer shall de-
termine the penal sum.

28.106-2

28.106 Administration.

28.106-1 Bonds
forms.

The following Standard Forms (SF’s)
and Optional Forms (OF’s) shown in
53.301 and 53.302 shall be used, except in
foreign countries, when a bid bond, per-
formance or payment bond, or an indi-
vidual surety is required. The bond
forms shall be used as indicated in the
instruction portion of each form.

(a) SF 24, Bid Bond (see 28.101).

(b) SF 25, Performance Bond (see
28.102-1 and 28.106-3(b)).

(c) SF 25-A, Payment Bond (see
28.102-1 and 28.106-3(b)).

(d) SF 25-B, Continuation Sheet (for
SF’s 24, 25, and 25-A).

(e) SF 28, Affidavit of Individual Sur-
ety (see 28.203).

(f) SF 34, Annual Bid Bond (see
28.001).

(g) SF 35, Annual Performance Bond
(see 28.104).

(h) SF 273, Reinsurance Agreement
for a Miller Act Performance Bond (see
28.202(a)(4)).

(i) SF 274, Reinsurance Agreement
for a Miller Act Payment Bond (see
28.202(a)(4)).

(j) SF 275, Reinsurance Agreement in
Favor of the United States (see
28.202(a)(4)).

(k) SF 1414, Consent of Surety (see
28.106-5).

(1) SF 1415, Consent of Surety and In-
crease of Penalty (see 28.106-3).

(m) SF 1416, Payment Bond for Other
Than Construction Contracts (see
28.103-3 and 28.106-3(b)).

(n) SF 1418, Performance Bond for
Other Than Construction Contracts
(see 28.103-2 and 28.106-3(b)).

(o) OF 90, Release of Lien on Real
Property (see 28.203-5).

(p) OF 91, Release of Personal Prop-
erty from Escrow (see 28.203-5).

[48 FR 42286, Sept. 19, 1983, as amended at 54
FR 48986, Nov. 28, 1989; 61 FR 39213, July 26,
1996]

and bond related

28.106-2 Substitution of surety bonds.
(a) A new surety bond covering all or

part of the obligations on a bond pre-

viously approved may be substituted
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for the original bond if approved by the
head of the contracting activity, or as
otherwise specified in agency regula-
tion.

(b) When a new surety bond is ap-
proved, the contracting officer shall
notify the principal and surety of the
original bond of the effective date of
the new bond.

[48 FR 42286, Sept. 19, 1983, as amended at 61
FR 39213, July 26, 1996]

28.106-3 Additional bond and security.

(a) When additional bond coverage is
required and is secured in whole or in
part by the original surety or sureties,
agencies shall use Standard Form 1415,
Consent of Surety and Increase of Pen-
alty. Standard Form 1415 is authorized
for local reproduction, and a copy of
the form is furnished for this purpose
in part 53 of the looseleaf edition of the
FAR.

(b) When additional bond coverage is
required and is secured in whole or in
part by a new surety or by one of the
alternatives described in 28.204 in lieu
of corporate or individual surety, agen-
cies shall use Standard Form 25, Per-
formance Bond; Standard Form 1418,
Performance Bond for Other Than Con-
struction Contracts; Standard Form
25-A, Payment Bond; or Standard
Form 1416, Payment Bond for Other
Than Construction Contracts.

[63 FR 44806, Aug. 22, 1997]

28.106-4 Contract clause.

(a) The contracting officer shall in-
sert the clause at 52.228-2, Additional
Bond Security, in solicitations and
contracts when bonds are required.

(b) In accordance with Section
806(a)(3) of Pub. L. 102-190, as amended
by Sections 2091 and 8105 of Pub. L. 103-
355, the contracting officer shall insert
the clause at 52.228-12, Prospective
Subcontractor Requests for Bonds, in
solicitations and contracts with re-
spect to which a payment bond will be
furnished pursuant to the Miller Act
(see 28.102-1), except for contracts for
the acquisition of commercial items as
defined in Subpart 2.1.

[48 FR 42286, Sept. 19, 1983, as amended at 60
FR 48273, Sept. 18, 1995]

48 CFR Ch. 1 (10-1-02 Edition)

28.106-5 Consent of surety.

(a) When any contract is modified,
the contracting officer shall obtain the
consent of surety if—

(1) An additional bond is obtained
from other than the original surety;

(2) No additional bond is required
and—

(i) The modification is for new work
beyond the scope of the original con-
tract; or

(ii) The modification does not change
the contract scope but changes the
contract price (upward or downward)
by more than 25 percent or $50,000; or

(3) Consent of surety is required for a
novation agreement (See subpart 42.12).

(b) When a contract for which per-
formance or payment is secured by any
of the types of security listed in 28.204
is modified as described in paragraph
(a) of this subsection, no consent of
surety is required.

(c) Agencies shall use Standard Form
1414, Consent of Surety, for all types of
contracts.

[48 FR 42286, Sept. 19, 1983, as amended at 61
FR 316562, June 20, 1996]

28.106-6 Furnishing information.

(a) The surety on the bond, upon its
written request, may be furnished in-
formation on the progress of the work,
payments, and the estimated percent-
age of completion, concerning the con-
tract for which the bond was furnished.

(b) When a payment bond has been
provided, the contracting officer shall,
upon request, furnish the name and ad-
dress of the surety or sureties to any
subcontractor or supplier who has fur-
nished or been requested to furnish
labor or material for the contract. In
addition, general information con-
cerning the work progress, payments,
and the estimated percentage of com-
pletion may be furnished to persons
who have provided labor or materials
and have not been paid.

(c) When a payment bond has been
provided for a contract, the head of the
agency or designee shall furnish a cer-
tified copy of the bond and the con-
tract for which it was given to any per-
son who makes a request therefor and
who furnishes an affidavit that the re-
questor has supplied labor or materials
for such work and payment therefor
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has not been made or that the re-
questor is being sued on such bond. The
person who makes the request shall be
required to pay such costs of prepara-
tion as determined by the head of the
agency or designee to be reasonable
and appropriate (see 40 U.S.C. 270(c)).

(d) Section 806(a)(2) of Pub. L. 102-190,
as amended by Sections 2091 and 8105 of
Pub. L. 103-355, requires that the Fed-
eral Government provide information
to subcontractors on payment bonds
under contracts for other than com-
mercial items as defined in Subpart 2.1.
Upon the written or oral request of a
subcontractor/supplier, or prospective
subcontractor/supplier, under a con-
tract with respect to which a payment
bond has been furnished pursuant to
the Miller Act, the contracting officer
shall promptly provide to the re-
quester, either orally or in writing, as
appropriate, any of the following:

(1) Name and address of the surety or
sureties on the payment bond.

(2) Penal amount of the payment
bond.

(3) Copy of the payment bond. The
contracting officer may impose reason-
able fees to cover the cost of copying
and providing a copy of the payment
bond.

[48 FR 42286, Sept. 19, 1983, as amended at 50
FR 26903, June 28, 1985; 60 FR 48273, Sept. 18,
1995]

28.106-7 Withholding
ments.

contract pay-

(a) During contract performance,
agencies shall not withhold payments
due contractors or assignees because
subcontractors or suppliers have not
been paid.

(b) If, after completion of the con-
tract work, the Government receives
written notice from the surety regard-
ing the contractor’s failure to meet its
obligation to its subcontractors or sup-
pliers, the contracting officer shall
withhold final payment. However, the
surety must agree to hold the Govern-
ment harmless from any liability re-
sulting from withholding the final pay-
ment. The contracting officer will au-
thorize final payment upon agreement
between the contractor and surety or
upon a judicial determination of the
rights of the parties.

28.202

(c) For any withholding incident to
the labor standards provisions of the
contract, see part 22.

28.106-8 Payment to subcontractors or
suppliers.

The contracting officer will only au-
thorize payment to subcontractors or
suppliers from an ILC (or any other
cash equivalent security) upon a judi-
cial determination of the rights of the
parties, a signed notarized statement
by the contractor that the payment is
due and owed, or a signed agreement
between the parties as to amount due
and owed.

[62 FR 44807, Aug. 22, 1997]

Subpart 28.2—Sureties and Other
Security for Bonds

28.200 Scope of subpart.

This subpart prescribes procedures
for the use of sureties and other secu-
rity to protect the Government from fi-
nancial losses.

[62 FR 44807, Aug. 22, 1997]

28.201 Requirements for security.

(a) Agencies shall obtain adequate se-
curity for bonds (including coinsurance
and reinsurance agreements) required
or used with a contract for supplies or
services (including construction). Ac-
ceptable forms of security include (1)
corporate or individual sureties or (2)
any of the types of security authorized
in lieu of sureties by 28.204.

(b) Solicitations shall not preclude
offerors from using the types of surety
or other security permitted by this
subpart, unless prohibited by law or
regulation.

[48 FR 42286, Sept. 19, 1983, as amended at 55
FR 25530, June 21, 1990; 62 FR 44807, Aug. 22,
1997]

28.202 Acceptability of corporate sure-
ties.

(a)(1) Corporate sureties offered for
bonds furnished with contracts per-
formed in the United States, its posses-
sions, or Puerto Rico must appear on
the list contained in the Department of
the Treasury Circular 570, ‘“‘Companies
Holding Certificates of Authority as
Acceptable Sureties on Federal Bonds
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